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The Loewen Group, Inc. and Rayniond L. Loewen
v
United States of America
(ICSID Case No. ARB(AFY98/3)
Decision on hearing of Respondent's objection
to competence and jurisdiction

L INTRODUCTION

1. This dispute arises out of litigation brought against the first Claimant,
the Loewen Group, Inc (TLGI') and Loewen Group Internatioral, Ing (‘Latr),
1S principal United States subsidiary, in Mississiopi State Court by Jeremiah
O'Keefe Sr., his son and various companies owned by the O'Keafe family
(collectively called '‘O’Keefe'). The litigation arose out of a commercial
dispute between O’Keefe and the Loewen companies which are competitors
in the funeral home and funeral insurance business in Mississippi. The
dispute concerned three contracts between O'Keefe and the Loewen
companies said to be valusd by O'Keafe at $980,000 and an exchange of two
U’Keete tuneral homes said to be worth $2.5 million for a Loewen insurance
company worth $4 miftion approximately.

2. The Mississippi jury awarded O'Keefe $500 million damages, including
875 million damages for emotional distress and 8400 million punitive
damages. The verdict was the outcome of a seven-week trial in which,
according to the Claimants, the trial judge repeatedty allowed O'Keefe's
attomeys to make extensive irreievant and highly prejudicial references (i) to
the Claimants’ foreign nationality (which was contrasted to Q'Keefe's
Mississippl roots); (ll) race-based distinctions between O'Keefe and the
Loewen companies; and (iii) class-based distinctions between the Loawen
companies (which were Portrayed as large weaithy corporations) and O'Keete
(who was portrayed as running family-owned businesses). Further, according
to the Claimants, after permitting those references, the trial judge refused to

give an instruction 1o the jury stating clearly that nationality-based, racial and
rians-hasad discrimination was impermissible.

3. The Loewen companies sought to appeal the $500 million verdict and
Judgment but were confronted with the application of an appellate bond
requirement. Mississippi law requires an appeal bond for 125% of the
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judgment, out allows the bong to be reduced or dispensed with for ‘good
cause'.

4 Cespite the Claimants’ claim that there was good cause to reduce the
appeal bond, tne Mississippi Supreme Court refused to reduce the appeal
bond at all and requireq the Loewen companies to pogt a $625 million bond
within seven days in order to pursue its appeal without facing immediate
execution of the judgment, According to the Claimants, that decision
effectively forecicsed the Loswen companies’ appeal rights.

5. The Claimants allege that the Loewen companies were then forced 1o
Setlle the case ‘under extreme duress’. Other altematives to settlement were
said t0 be catastrophic and/or unavailable. On January 29, 1996, with
execution against their Mississippi assets scheduled to start the next day, the .

Loewen companies entered into a settiement with O'Keefe under which they
agreed to pay $175 million.

6. in this claim the Claimants seek compensation for damage Inflicted
upon TLGI and LG and for damage to the second Claimant's interests as a
diract result of alleged violations of Chapter Eleven of the North American
Free Trade Agreement (‘NAFTA') committed primarily by the State of
Mississippi in the course of the Iitigation.

I___THE PARTIES

7. The first Claimant TLGI is a Canadian corporation which carries on
business in Canada and the United Stages. The second Claimant is Raymond
Loewen, a Canadian aitizan who was the founder of TLGI and its principal
shareholder and chief executive officer,

8. Raymond Loewen submits his claim as 'the investor of a pény' on
behaif of TLQI under NAFTA, Article 1117,

9, In these proceedings, untl June 1, 1999 the Claimants were
represented and from that date the first Claimant has been represanted hy:
Mr Christopher F. Dugan Jones, Day, Reavis & Pogue
Mr James A. Wilderotter Jones, Day, Reavis & Pogue
-Mr Gregory A. Castanias Jones, Day, Reavis & Pogue
From June 21, 1999 the second Claimant has been represented by:
Mr John H. Lewis, Jr. Mortgomery, McCracksn, Walker & Rhoads
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10.  The Respondent is the Government o the United States of America. It
has been represented by:

Mr Kennetn L. Deroshow  U.S. Department of Justice

Mr Mark A. Clodfelter U.S. Department of State

Mr Barton Legum: U.S. Department of State

11. The Government of Canada on September 7, 2000 and the
Government of Mexico on September 7, 2000 gave written notice of their
intention to attend the hearing on competence and jurisdiction.

12.  Canada has been represented by:
Mr Fulvio Fracassi, Department of Forgign Affairs and
international Trage, Ottawa, Canada

13.  Mexico has been represenied dy:
Mr Hugo Perezcanc Dfaz, Secretaria de Commereio y
Fomento Industrial (SECOFI), Mexico City, Mexico

U PROCEDURAL HISTORY

14. On July 29, 1998 the Claimants delivered to the Respondent a Notice
of Intent to Submit a Claim to Arbitration in accordance with NAFTA, Article
1118. On Octuber 30, 1999 the Claimants delivered to the Respondent a
writtan consent and waiver in compliance with NAFTA, Article 1121(2)(a) and
b).

16.  On July 20, 1908, and pursuant to NAFTA, Artiolo 1120, tho Claimants
filed their Notice of Claim with the Intemational Centre for Settiement of
Investment Disputes ('ICSID') and requested the Secretary-General of ICSID

to approve and register its application and to penmit access to the ICSID
Mdltlonal Facikity.

18.  On November 19, 1998, the Secretary-Ganeral of ICSID informed the
parties that the réquirements of Article 4(2) of the ICSID Additional Faaility
Rules had been tulfillad and that the Claimants’ access to the Additional
Facility was approved. The Secretary-General of ICSID issued a Certificate of
Registration of the Notice of Claim on the same day.
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7. On March 17. 1999 the Tribural was constituted. The Secretary-
General of ICSID informed the parties that the Tribunal was ‘deemed to have
been constituted and tha proceedings to have begun’ on March 17, 1099 ang
that Ms Margrete Stevens, ICSID, would serve as Secretary of the Tribynal,

All subsequent written communications between the Tribunal and the parties
were made through the |CSID Secretariat.

18.  On Aprii 6, 1998, the Respondent filed an objection that the dispute is
not within the competence of e Tribunal. The Respondent requested that
the objection be dealt witk: by the Tribunai as a preliminary question and that
the parties be given an opportunity to brief the issue in accordance with a
Separate schedule pursuant to Article 38 of the Additional Facility Rules.

19.  The first session of the Tribunal was held, with the parties’ agreement,
In Waghington D.C. on May 18, 1999, In accordance with Article 21 of the
ICSID Arbitration (Additionay Facilty) Rules ('the Rules’), the Tribunal
determined, with the Agreament of the parties, that the place of arbitration
would be Washington D.C.

20. Tho Pregident noted the parties’ agreement that the quurum for sittings
of the Tribunal would be constituted by all three of its members. It was also
noted that the Tribunal could take decisions by correspondence among its
nembers, or by any other appropriate means of communication, provided that
all members were consuited. Decisions of the Tribunal would be taken by the
majority of its members.

21.  The Tribunal made the folowing orders:

(1) The Claimants 1o file their memorial by Monday, July 19, 1999,

{2)  Respondent to file its memorial on competence and jurisdiction,
it any, stating the grounds of its objection, by Wednesday,
August 18, 1999

(3) Following receipt of the Respondent's memoriai on competence
and jurisdiction, if any, the Tribunal will rule whether the
objection to juriediction ang competence will be determined as a

preliminary matter or joined to the merits of the dispute. The

Tribunal reserves the right to call for a written response from the

Claimants before giving its decision on the question whether

competence and jurisdiction will be determined as a prafiminary

matter or otherwise.

i~
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(4} The Respondent to fila its counter-memarial on the merits within
60 days atter either the Respondent's not filing a memorial ury
competence and |urisdiction within the time [imited or the
Tribunal's determination that the Objection to jurisdiction ang
competence shail bg joined 1o the merits,

Having regard to the statement made by the Claimants' counce
the Respondent shall be entitied to reasonable discovery within
the time iimit for the filing of its counter-memorial but that
entitiement shail be exercised only for the purpose of the

Respandent formulating its memorial on jurisdiction and
competence and its counter-memorial,

-
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22.  OnJuly 8, 1999 the Tribunal confirmed that, by subsequent agreement
of the parties,

(1) the Claimants wers to file their memorial by Monday, October 18, 1999;
and

(2) the Respondent was to file its memerial on jurisdiction and
Competence, if any, by Friday, December 18, 1999,

23.  Each Claimant through its attorneys has filed it own memorial, written

submission and final submission on competence and jurisdiction, and has
made its own submissions.

24.  On May 26, 1989, the Respondent requested that all filings in this
matier, not excluding the minutes of proceedings, be treated as open and
available 10 the public. The Glaimants agreed that the minutes and otner
filings should he publicly available but only after the matter is concluded.

25. On September 28, 1999, the Tribunal delivered its Decision on the
Respondent's request for a ruling on disclosure. By its Decision the Tribunal-
noted that Article 44(2) of the ICSID Additional Facility Arbitration Rules
provides that the minutes kept of all hearings pursuant to Article 44(1) 'shall
not be published without the consent of the parties’. The Tribunal pointed out
that thig prohibttion is primarily directed to the Tribunal but was understood In
the Metaiciad Arbitration (ICSID Case ARB(AF)/97/1) Decision as being
dirocted to the parties as well. The Tribunal went on to deny the
Respondent's request to the extent that it sought to bring about a situation in
which the Tribunal or the Secretariat makes available to the pubilic all filings in
this case.
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28. I s Deisiun thie Tribtural rejected the Claimants’ submission tha;
each party is under a general cbligation of confidentiality in relation to the
Proceedings. The Tribunal;stated that in an arbitration under NAFTA. it is not
to be supposed that, in the absence of express provision, the Convention or
the Rulee and Regulations imposc a general obligation on the panics, the
effect of which would pe to preciude a Government (or the other party) from
discussing the case in public, thereby depriving the public of knowledge and
information concerning government and public affairs. The Declsion
concluded by repeating the comment made by the Metalciad Tribunal, namely
that it would be of advantage to the orderly unfolding of the arbitraj process if

during the proceedings the parties were to limit public discussion to what is
considered necessary.

27.  On November 1, 1999, the Respondent requested a further extension
of lime uniit February 18, 2000, within which to file its memorial on
competence and jurisdiction. The request, which was opposed by the
Claimants, was granted by the Tribunal on December 9, 1999, At the same
time the Tribunal deait with an application by the Respondent for further and
better discovery. While rejecting the Respondent's submission that thers had
been a waiver by the Claimants of attorney-client privilege, the Tribunal
ordered thal the Respondent was entitied to discovery of the attornay-client
communivations of e Claimanty or either of them relating directly to the
issue of duress.

28.  On February 14, 2000, the first Claimant sought clarification of the
Tribunal's Decision of Septamber 28, 1999, relating to confidentiality. The
request followed the release by the Respondent on January 10, 2000 of
Materials relating to the arbitration, including ‘the minutes of the May 18, 1989
hearing before the Tribunal as well as the audio recording of that hearing'.
The Reepondent interpreted the Decision as merely limiting the right of the
Tribunal or the Secretariat to release information, not the right of the parties
themseives to releass information. On the other hand, the first Glaimant
interpreted the Decision as restricting the right of the parties to disclose
minutes and related material. By its Decision on June 2, 2000 the Tribunal_
affirmed the correctness of the first Claimant's interpretation of the Decision
on Eeptember 28, 1090, atating that the Convention and the Rules prohibit
publication by the Tribunal and the parties of the minutes and a full record of
the hearing and any order made by the Tribunal. However, the Decision of
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vUne 2, 2000 siated that neither it nor the earfier Decision was ntended ‘o
affect or quality, cr coLld atfect cr quaitty, any statute-imposed obiigation of
disclosure by which any Party to the arbitration might be bound.
]

29. By its Decision of June 2, 2000, the Tribunal also dealt with an
dpplication by the Reeisondcnt for further and better discovery, in particular
relating to documents and information reflecting the advice and conclusions of
the Claimants and their advisers during the Mississippi Proceedings
concerning alternatives to settiement of the Mississipp) liigation. The Tribunal
ordered the Claimarts to produce all information in the possession nf the
Claimants, their counsel or others who acted on their behalf that 'felates
directly to the question whether Loewen had altematives to entering into the
Misgsissippi cettlement. The Tribunal statod that information ordered to be
preduced should include commitments from lenders for financing the Loewen
Group's angoing operations in anticipation of the possible redrganization filing
and draft pelilions for the Purpose of seeking possible relief from the
Mississippi Supreme Court's bonding decision in the US federal courts and

the Supreme Court. The documents wera to be produced within twenty-one
(21) days of June 2, 2000.

l »

30.  The Claimants' case is that

) the trial court, by admitling extensive anti-Canadian and pro-American
testimony and prejudicial counsel comment, violated Article 1102 of
NAFTA which bars discrimination against foreign investors and their
investments;

(i)  the discrimination tainted the inexplicably large verdict;

(ii)  the trial court, by permitting extensive nationality-based, racial and
class-based testimony and counsel comments, violated Article 1105 of
NAFTA which imposes a minimum standard of treatment for
investments of foreign investors;

(v) the excessive verdict and judgment (even apart from the
discnmination) violated Article 110s; }

(v) the Missigsippi counts' arbitrary application of the bonding requirement
violated Article 1108; and ‘

(vi) the discriminatory conduct, the excsssive verdict, the denial of the
Loewen companies’ right to appeal and the coerced aettiement violated
Article 1110 of NAFTA, which bars the uncompensated appropriation of
investments of foreign investors.



31, The Ciaimants allegz that the Respunyen is liable for Mississippi's
NAFTA breaches undet Article 105, which requires that the Parties to NAFTA
shall ensure that ail n'ecqssary measures are taken to give ef‘act to the
Provisions of the Agreernent, including their observance by State ang
provincial governments. The Claimants aleo allege that, by tolerating the
misconduct which occurred during the O'Keefe litigation, the Respondent
diractly breached Article 1108, which imposes affirmative duties on the
Respondent to provide ‘full protection iy security’ to investments of foreign

investars, including ‘tull protection and security’ against third-party
misconduct.

“mmmﬂuxmwﬁw

32. By its Memorial on Competence and Jurigdiction, the Respondent
objected to the conipetence and jurisdiction of this Tribunal un the following
grounds:

()  the claim is not arbitrable because the judgments of domestic courts in
purely private disputes are not 'measures adopted or maintained by a
Party’ within the scope of NAFTA Chapter Ii;

(M) the Mississippi court judgments complained of are not ‘measures
adopted or maintained by a Party’ and cannot give rige to a breach of
Chapter Eleven as & matter of law because they were not final acts of
the United States judicial system:

(i)  a private agreement to settle a litigation matter out of court is not a
govemment ‘measure’ within the scope of NAFTA Chapter I

(iv) the Migsissippi trial court's alleged failure to protect against the alien-
based, racial and ciass-based references cannot be a ‘measure’

because Loewen never objected to such references during the trial:
and

(v Raymond Loewen's Article 1117 claims should be dismissed because

he does not ‘own or control’ the entarprise at issue.

33.  Each of the Claimants filad submissions in answer to the Respondent's
objections contesting each of the grounds of objection advanced by the
Respondent. The Respondent filed its final submissions in reply. The
Claimants then filed eubmissions in responeo.
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34. The bearing on the Raspondent's ocjection to competence and
.drisdiction took place in Washington D.C. on September 20, 21 ang 22, 2C00.

35. After the conclusion of the gral hearing, pursuant to an order made by
the Tribunal, the Government of Mexico filed, on October 16, 2000,
submissions eoneerning certain maters of interpretation of NAFTA which
addressed the effect of Articie 1121, the meaning of the word ‘measure’, the
rights of an investor to advance 3 claim under Article 1117 and the decisions
N Azinian v United Mexican States Case No. ARB(AF)/97/2; 14 1CSID
Review-FILJ 538 and Metaiciad v United Mexican States Case No. ARB(AF)
971 which werae referred 10 in oral argument by the disputing parties.

36. The disputing parties responded to Mexico's submission by filing

written submissions pursuant to the order made by the Tribunal at the -

conclusion of the oral hearing on September 22, 2000. It wil be convenient to

refer to Mexico's submissions when we consider the Respondents grounds of
objection.

37.  In determining the Hespondent’s objection, it is proper to look at the
Claimants' notice cf claim for it is by the Notice of Claim itseif and the request
for arbitration that the Claimants submit their claim to arbitration under Articles
1116 and 1117 of NAFTA. 1t has not been suggeeted that there is in this case
any material difference between the nature of the claim formulated in the
Notice of Claim and that formulated in the Memorials filed by the Claimants.

38.  No distinction has been drawn in the submissions of the disputing
parties between the concepts of competence and jurigdiction. Tha ICSID
Arbitration (Additional Facility) Rules make specific provision for objections to
‘competence’ (Article 46) but make no such provision for objections to
‘jurisdiction’. Article 48 has been applied on the footing that it extends to
objections which go to jurisdiction as well as objections going to the
constitution and compasition of the Tribunal.

39.  Article 1101(1) of NAFTA provides:
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"This Chapter [Eleven] applies to measures adopted or maintaired bya
panty’ reiating to:

(a) investors of anoier Party;

(b) investments of investors of another Party in the territory of the
Party; ...' ‘

40.  Article 201 detines ‘measure’ as including ‘any iaw, regutation,
procedure, requirement or practica’. The breadtn of this inclusive definition,
notably the references to ‘law, procedurs, requirement or practice’, (s
inconsistent with the notion that judiciai action is an exclusion from the
generality of the exprassion 'measyres’ ‘Law’ comprehends judge-made as
well as statute-based rules. ‘Proceduyre’ I8 apt to include judicial as well as
legislative procedure. 'Requirement’ is capable of covering a court ordor
which requires a party to do an act or to pay a sum of money, while ‘practice’

is capable of denoting the practice of courts ag well as the practice of other
bodies.

41.  Article 1019(1), which requires each Party to promptly publish any law,
regulation, precedential judicial decision, administrative ruling of general
application and any procedurs ... regarding govemment proourement’ differe
from the definition of ‘measure’ in Articie 201, which contains no axplicit
reference to judicial decisions. While Article 1019(1) is directed only fo the
imposition of an obiligation to publish rules of general application, it does not
follow that this obligation should be regarded as co-extensive with the
inclusive definition of ‘measure’ or as confining what the definition
comprehends. Ailthough Articie 1019 clearly indicates that a precedential
judicial decision is not only a ‘measure’ but also a measure ‘adopted or

maintained by a Party’, the Article is consistent with the Respondent’s
submission that ‘measures’ does not extend {o every judicial action.

42, Other NAFTA provisions indicate that Judicial action is not beyond the
reach of the word ‘measures’. Article 1716, in requiring a NAFTA Party to
provide ‘that its judicial authorities snall have the authority to order prompt and
offective provisional measures’ to prevent infringement of intellectual property
rights, recognises that judicial orders may constitute ‘measures’. Article 1715
requires a Party to provide specified ‘clvil judicial procedures’ for the
enfercement of intellectual property rights. These ‘procedures’ extend o the
making of a variety of judicial orders, including final judgments (Article
1715(2)). Articie 1701(1) is concemed to ensurs that ‘measures to enforce
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inteflectual property rights do not themselves become barriers to egitimate
rade’. Plainty ‘measures’ there Includes the Judiclal procedures in Arligle
1713 8 judicial ordars. See also Aricle 1715(2)(f) (where the reference to
‘measures ... taken' must be understood as referring to judicial acts,
including injunctions and other enforcement procedures).

43.  The Respondent concedes that when a govermment entity is involved
in 8 domestic court proceeding, it may be that, in appropriate circumstances,
a resuiting cour judgment constitutes a ‘measure adupled ur /nainlained by a
Party'. This corcession is at odds with the argument that the failure to
mention ‘judicial order' or ‘judgment’ in Article 201 signifies an intention to
confine ‘measures’ to legislative and executive actions. In general, where the
meaning of ‘moasurce’ ie 50 confined, the restricted meaning ariges from an

express limitation or an implied limitation arising from the context. No such
limitation is to be found in Article 201.

44.  Nor.can ‘measures’ be confined to provisional or interim judicial acts as
distinct from final judicial acts. Such a digtinction finds support neither in
Article 1701 nor Chapter 10 of NAFTA (which applies 1 ‘measures adopted or
maintained by a Party relating to procurement’). The reference in Article
1019(1) to ‘precedential judicial decision’ which is one instance of a measure
‘adopted or maintained by a Party’, is to a final decision as well as a
provisional Jecisiun. See also Annex 101 0.1B paras 2 and 3.

45. The approach which this Tribunal takes to the interpretation of
‘measures’ accords with the interpretation given to the expression in
international law where it has been understood to include judicial acts. In
Regina v Plerre Bouchersau, Case 30 77 [1977] ECR 1989, the European
Court of Justice rejected the argument that ‘measure’ excludes actions of the
judiciury, hukding (hat the word embraces ‘any action which affects the rights
of persons’ coming within the application of the relevant treaty provision (at
11). Inthe Fisheries Jurisdiction Case (Spain v Canada), No. 96 (ICJ 4
December 1998), the international Coun of Justice stated that 'In it ordinary
sense the word (‘measure’] is wide enough to cavar any act, step or
proceeding, and imposas no particular limit on their material content or on the
aim pursued thereby’ (at 68). See also Oil Fleids of Texas Inc v NICC, 12
fran-US Cr Trib Rep 303 (1966) at 318-319 (whero the judicial acts in
question were held to be expropriations within the expression ‘expropriations

. -
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or other measures affecting property rights', thus amounting to ‘measures
aftecting property rights’).

46.  The significance for this case of the interpretation of ‘measures’ in the
context of international law is that Article 102(2) of NAFTA requires the
Parties to interpret and appiy its provisions 'in the light of its objectives set out
in paragraph 1 and in accordance with applicable rules of international law'.
Further, an interpretation of 'measures’ which extends to judiciai acts
conforms to the objectives of NAFTA as set out in Article 1UZ(1), more
particularly abjectivas (b). () and (a), namely tn
(b)  promote conditions of fair competition in the free trade area;

() increase substantially investment Cpportunities in the territories
of the Parties;

(6) create effective proceduras for the implementation and
application of this Agreemert, for its joint administration and for
the resolution of disputes’.

47.  Such an interpretation of the word ‘measures’ accords with the general
principlo of State reaponeibility. Tho principle applies to the aots of judicial ag
well as legislative and administrative organs. (See draft Article 4 on State
Responsibility adopted by the International Law Commission and later
provisionaily adopted Dy the United Nations General Assembly Dratting
Committee on its second reading, Geneva, May 1-June 9, July 10-August 18,
2000, A/CN.4/L.600, August 21, 2000.) In Azinian v United Mexican States
Case No. ARB(AF)/97/2, 14 ICSID Review-FiLJ 538, the Tribunal, in rejecting
the claim that there wore violations of NAFTA, queted (at 587) with approval
the comments made by the former President of the Intemational Court of
Justice who, after acknowledging the reluctance in some arbitral awards of
the last century to admit that the State is responsibie for judicial actions,
stated:
‘... In the present Century State responsibility for judicial acts came to
be recognized; Although independent of Governmant, the judiciary is
not indegendent of the State: the judgment given by a judicial authority
emanates from an organ of the State in Just the same way as a law
Promulgated by the legisiature or a decision taken by the executive.” o
(Cduardo Jimenez de Aréchaga, 'International Law in the Past Third of
a Century’, 159-1 Recueil des Cours (General Course in Public
intemational Law, The Hague, 1978).
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The former President went on io say that Siate responsibility for acts of
judicial zuthorities may result from three tYPos of judicial decision, tha first of
which is a decisicn of a Municipa’ court clearly incompatible with a rule of
internatior.al law. The secord type is what is known tracitionally as a denial of
justice. The Claimanfs assert that the NAFTA violations of which \hay
compiain fall within these categories of judicial decision.

48.  The Azinian Tribunal pointed out (at 588) that State responsibility for

judicial decisions does not ontitle a claimant to a review of national court

cecisions as though the international jurisdiction seised has plenary appelliate
jurisdiction. This ig naither true generally nor for NAFTA. As the Tribunal
said,
‘What must be shown is that the court decislon itself constitutes a
violation of the treaty’ (at 568).

49. The views expressed by the Azinian Tribunal were not necessary for
the decision in that case because it involved no challenge to the decigions of
the Mexican courts. Subject to our later consideration of the rule of
exhaustion of loca! remedies and the rule of judicial finality, the views are
nonetheless persuasive and Support our view that ‘measuras’ in Chapter
Eleven, according to its true interpretation, does not axciude judicial acts.

80. A Tribunal astablished pursuant to NAFTA Chapter Eleven, Section 8,
must decide the issues in accordance with the provisions of NAFTA and
applicable rules of international law (Article 1131(1)). Further, as already
noted, Article 102(2) provides that the Agresment must be intsrpreted in the
light of its stated objectives and in accordance with applicable rules of
international law. These objectives inciude the prometion of conditions of fair
competition in the free trade area, the increase of investiment opportunities
and the creation of effectiva procediires for tha resolution of disputas (Articie
102(1)(b), () and (e)).

§1. Guided 'by' theae objectives and principles, we do not acoept the
Respondent's submission that NAFTA 8 o be understood in accordance with
the principle that treaties are to be interpreted in deference to the sovereignty
ul stules. In AMCO Asia Corp v Republic of indonesia 1 ICSID Reports 377
{1983) the Tribunal rejected the suggested principle (at 394, 397). Whatever
the status of this suggested principle may have been in earlier times, the.

N3 2 5y
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Vienna Convention on the Law of Treaties is the primary guide to the
interpretation of the provisiuns of NAFTA (Ethyl Comoration v Canada, Awar
<n Jurisdiction, June 24, 1998, at 55.56, 38 LM 708 (where a NAFTA
Tribunai expressly rejectedithe argumert that Section B of Chapter 11 is 1o pe
construed strictly). See also Pope & Talbot v Canada, Interim Avard, June
26, 2000 (where a NAFTA Tribunal adepted a broad interpretation of the
expression ‘investment’ in Article 1110). NAFTA is to be interpreted in good
faith in accordance with the ordinary meaning to be given to its terms in their
context and in the light of its object and purpose (Vienna Convention, Article

21(1)). The contaxt includes the preambie and annexes (Vienna Convaention..
Article 31(2)).

82.  We agree with the Respondent that not overy judicial act on the part of
the courts of a Party constitutes a measure ‘adopted or maintained by a
Party'. Mexico submits that, in order to constitute a 'measure’, the judicial
action under consideration must have a general application. Thus a judicial
affirmation of a general principle might well constitute a measure, whereas a
specific order requiring a defendant to pay a sum of money wouid not. The
definition of ‘measure’ in Article 201 (which includes ‘requirement’) is by no
meansg consistent with this argument.

53.  The question then arises whether the words ‘measures adopted or
maintained by a Party’ should be undersiocd, as the Respondent argues, to
exclude judiciel acts being the judgments of domestic courts in purely private
matters. The purpose of Chapter Eleven, 'Saction B - Settiement of Disputes
between a Party and an Investor ot Another Party’ is to estabiish ‘a
Mechanism for the settlement of investment disputes that assures both equal
treatment among investors of the Parties in accordance with the principle of
international reciprocity and due procéss befors an arbitral tribunal’. The text,
context and purpose of Chapter Eleven combine to support a liberal rather
than a rastricted intempretation of the words ‘measures adopted or maintained
by a Party’, that s, an interpretation which provides protection and security for
the foreign investor and its investment: 8e@ Ethyl Corporation v Canada,
Award on Jurdgdiction, Juna 24, 1998, 28 LM 708, (whera tha NAFTA
Tribunal concluded that the object and purpose of Chapter Eleven is to ‘create
effective procedures ... for the resolution of disputes’ and to0 ‘Increase
substantially investment opportunitics’ (at 83)).
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%4. Neither in the 1axt or context of NAFTA nor in interrational 'aw is there
to e found suppurt for ‘he Respondent's Submission that measures adopteg
of mzirtained by a Patty’, in its application to judicial acts, axcludes the
judgments of domestic cour;'s in curely private disputes. Neither the definition
of ‘measure’ in Article 201 ner the provisions of Chapters 10 and 17 relating to
‘measures’ and 'procedurcs’ contain any indication that, in its application to
judicial acts, the existence of 4 measure depends upon the identity of the
liigants or the characterisation of the dispute as public or private. An
adeguate mecharisin for the settlement of disputes as contempiated by
Chapter Eleven must extend to disputes, whether publie or private, 3 long as
the State Party is responsible for the judicial act which constitutes :he
‘measure’ complained of, and that act constitutes a breach of a NAFTA
obligation, as for example a discriminatory precedential judicial decision. The
principie that a State Is responsible for the decisions of its municipal courts (or

at least its highest court) supports the wider interpretation of the exprassion -

‘measure adopted ur naintuined by a Panty’ rather than the restricted
interpretation advanced by the Respondent.

55.  Generally Spaaking, ltigation between private parties is loss likely to
generate a ‘measure adopted or maintained by a Party’ but, in some
circumstances, private litigation may do so. In this respect, we do not regara
the discussion of private litigation in Retall, Wholesale and Department Store

Union, Local 580 v Doiphin Delivery Lid [1 96¢) 2 SCR 572, upon which the

Respondent relies, as influential in the present context. The discussion
relates to s. 32(1) of the Canadian Charter of Rights and Freedoms which
applies Charter provisions to the legisiative, executive and administrative
branches (but not the judicial branch) of government.

56.  As the Claimants submit, the Missiasippi trial cour's judgment ordering

Loawen to pay O'Keefe $500 million and the Mississippl Supreme Court -

requirement that Loswen post a $625 million bond were ‘requirements’ within
the meaning of the definition of ‘measure’ in Article 201, subject to
consideration of Article 1121, the principle of finality of judicial acts and the
ruia of axhaustion of local remadies. '

57.  The Respondent argues that the words ‘adopted or maintained’ in’
~Article 1101 are indioative of an intent to limit Chapter 11 to those actions that

involve ratification by government. This limitation, so the Respandent
submits, accords with the ‘act of state’ doctrine. That doctrine is a doctrine of
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municipal rather than international iaw. See W.S. Kirkpatrick & Cs Inc
Errvirvrinwnital Tecturics Curporation International 493 US 400 (1990) at <04
(where the Court gcknowledged that it had ‘once viewed the doctrine as an
expression of 3ntemationa§'law' but had more recently descrived it ‘as a
consequence of domestic separation of powers, reflecting the strong sense of
the Judicial Branch that itg engagement in the tagk of passing on the validity
of foreign acts of state may ninder the conduct of foreign aftairs (Banco
Nacional de Cuba v Sabbatino 378 US 398, 423 (1964))'. No authority and no
rialerialy liave been placed before us which Justify the conclusion that the act
of State doctring has besn adopted by sufficiant countries to be considerad as
a rule of international law pursuant to Article 38 of the Statute of the
International Court of Justice. In any event, the act of State doctrine is now
oxpressed in terms of ‘acts of a governmental character done by a foreign
state within its own tarritory and applicable there' (Restatement (Third) of

Foreign Relations Laws of the United States §443(1)), without differentiating
between ‘public’ and ‘privale’ litigation,

58. Whatever the effect of the act of State doctrine may be, Article 1 106, in

requiring a Party to provide full protection and security’ to investments of
investors, must extend to the protection of foreign investors from private
parties when they act through the judicial organs of the State.

89. Further, the award of Punitive damages would satlisly lhe public
element of the Respondent's public/private dichotomy. It is generally
accepted that punitive damages awards are intended to serve the public
Interest (D.B. Dobbs, Dobbs Law of Remedies §3.11(1) at 457 (2d ed 1 993).

60. We reject therefors the Respondent's objection that the Mississippi

Court judgments are not ‘measures adopted or maintained by a Party'

because they resoived a dispute batween private parties.

61. The Rospondent argucs that the expression ‘'measures adopted or
maintained by a Party’ must be understood in the ight of the principle of
customary intemational law that, when a claim of injury is based upon judicial
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action in a particular case, State responsibility only arises when there is f.nal
aclun by he Stale’s judicial syslern as a whale. Thig Proposition is based on
the notion that judicial action is a single action from beginning to end so that
the State has not spoken 'g.intil all appeals have been exhausted. In other
words, the State is not responsitle for the errors of its courts when the
decision has not been ippealod to the court of iaet resort, The Respondent
distinguishes this substantive requirement of Customary intemational law for a
final non-appealable judicial acticn, when an intemational claim is brought to
challenge judicial action, from inlermutivnal luw's Prucedural requiroment of
exhaustion of local remedies (the local remedies rule').

62.  The Respondent submits that there is nothing to show that in Chapter
Eleven the Partigs intended to derogate from this substantive rule of
international law when judicial action is the basis of the claim for violation of -
NAFTA. To the contrary, the Respondent argues that the terms of Article
1101, ‘adoptsd or maintained by a Party’, Incorporate the substantive rule of
intemational law and require finality of action. Only those iudicial decigions
that have been accepted or upheid by the judicial system as a whale, after all
available appeals have been exhausted, so the argument runs, can be said to

possess that degree of finality that justifies the description ‘adopted or
maintained’, '

63. The Claimants’ response to this argument ia that Article 1121(1)(b) of
NAFTA requires an arbitral claimant to walve its local remedies, not exhaust
them. This Article authorizes the filing of a Chapter 11 claim only if
the investor and the enterprise waive their right to indicate or continue
before any administrative tribunal or court under the law of any Party,
or other dispute settiement procedures, any proceedings with respact

to the measure of the disputing Party that is alleged to be a breach
referred to in Aticie 1116 .., ‘

The Claimants submit, first, that ‘the Article eliminates the necessity to
exhaust local remedies provided by the host country’s administrative or
judicial courta’’ (R. Sepuiveda Amor, International Law and interationa/
Sovereignty: The NAFTA and the Claims of Mexican Jurisdiction, 19 Houston
Journal of interrational Law 565 at 574 (1997)). The Claimants submit,
secondly, that the so-called substantive principic of finality is no ditforont from
the local remedies rule and that international tribunals have reviewed the
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decisiors ¢f inferior municipal courts where the exhaustion requirement has
Deen waived w is olhetvysse inagyiivatble,

64. The Respondent argues that Article 1121(2)(b) s not a waiver
provision and that it does not waive the local remedies rute or for that matter
the rule of judicial finality. The Respondent acknowledges, howaever, that the

Article relaxes the local remedies rule to a partial but limited extent, without
defining or otherwise indicating what that extent is or may be.

85.  Cbservations of the NAFTA Tribunals in both Mstaicigd Cororation v
United Mexican States ICSID Case No. ARB/AF/97/1 (footnote 4) and in the
AZinian Case, 10 which we have referred, support the Claimants' case 10 the
extent that it is based on Article 1121(2)(b). But Mexico, in its written
Submissions to this Tribunal, points out that the Meta/ciad Tribunal which, in
the relevant passage, purported to state Mexico's position in that case, did not
do so accurately. Mexico also points out that, in the Azinian Case, as there
was no complaint of any violation of NAFTA based on a judicial act. the
Tribunal's observations were not necessary for its decision. Other cages
relied upon by the Claimants includs G.W. McNear inc v United Mexican
States, Docket No. 211, Opinions of the Commissioners 68 at 71, 72 (1928)
and The Texas Company Claim, Decision 32-8, American-Mexican C! Rep
142 (1948), but in these cases the relevant treaty walved exhaustion.

66. There is support for the view that ho distinction should be drawn
between the principle of finality and the local remedies rule. Indeed, Edwin M.
Borchard, The Diplomatic Protection of Citizens Abroad 198 (1915), upon
which the Respondent relies, stated:
‘It is a fundamental principle that the acts of inferior judges or courts do
not render the state internationally liable when the claimant has failed
to exhaust his local means of redress by judicial appeat or otherwise,
for only the highest court to which a case is appealable may be
considered an authority involving the responsibility of the state’.
In the Finnish Snips Amitration 3 RIAA 1497 (1937) it was pointed out that
axhaustion of lncal remadias meant that there must be a final dacision of a
court which is the highest in a hierarchy of courts to which the claimant can
resort in the hoat State. Borchard is not the only commentator who regards
the principle of finality and the local romadics rule as difforont sides of the
same coin (see C.F. Amerasinghe, Local Remedies in National Law 181
(1990)). And in the Interhandel Cass (1959) ICJ 6, the claim was dismissed.
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expressly on the ground that Switzerland 'has not exhaustad the Jccal
renediss available (o i’ {at 11, 19, 26-27). Althougt the case was taken oy
Interrandel to the Unjted States Supreme Court, the Supreme Court

remanded the case G the Qistrict Court ard Proceedings were still pending in
that court. '

87.  While the content of the two rules is similar, if not the same, the ryles
were thought to serve different Purposes. The local remedies rule (described
as ‘procedural’) was designed to ansure that the State where violation of
international law occurred should have the opportunity to address it by its own
means, within the framework of its own domestic legal system (/nterhande
Case (1958) ICJ Reports 6 at 27). Most, it not all legal systems, have a seif-
correcting capacity. In other words, the claimanmt was bound to take stops to
ensure that the self-correcting mechanism of the State's judicial system is futly
8ngaged as a condition precedent to recognition of the State's responsibility
for breach of its interational obligation. See the Report of the International
Law Commission to the United Nations General Assembly, Yearbook of the:
International Law Commission, 1975, Vo, iI, 82. Now, compliance with the
local remedies rule is seen as a condition precedent to invoking the
responsibility of a State for breach of an international obligation. (See Article
45 of the draft articles on State rasponsibility, provigionally adopted by the
Drafting Committee of the United Nations General Assembly cn second
reading, based on the draft previously adopted by the International Law
Commission (A/CN.AL.600, August 21, 2000)).

88. On the other hand, the ruie ot judicial Hnality (often described as
'substantive’) was thought to be directed to the responsibility of the State for
judicial acts. As the statement by Borchard, already quoted. makes clear, it
was considered that the State was not responsible for the acts of lower courts.

€9. Although it has been said that the responsibillty of the State for a
breach of intemational law constituted by an alleged judiclal action arises only
when there is final action by the State's Judicial system considered as a
whole, it I now recngnisad that tha judliciary is an organ of the State and that
Judiclal action which violates a Tule of international law is attributable to the
State (A.V. Freaman, The /nternational Responsibility of States for Denial of
Justico, 31-33 (1970)). Tho rule of judiclal finality wae influenced by the
principles of separation, independence of the judiciary and respect for the
finality of judicial decisions. However, the judiciary, though independent of
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Goverrment, 1s not ndependent of the Stats andg the judgment of a eaurt
Proceeds from an orgar of the State as does a devision uf the gxeculive.

70.  Tha modern view is that conduct of an organ of the State shail be
considered as an act of the State under international law, whether the organ
be legislative, sxascutive or judicial, whatever position it holds. in the
organisation of the State. That, in effect, is the principle expressed in draft
Atticle 4 on State Responsibility, provisionally adopted by the Dratting
Committee of the United Nations General Assembly, bused on the draft
previously adopted by the Intermational Law Commission (A/CN.A/L.600,
August 21, 2000), Although the draft has not been finally approved, it is a
highly persuasive statement of the law on State Responsibility as it presently
stande. Draft Antidle 4 accords with the view expreesed by Eduardo Jimenez
de Arechaga, the former President of the International Court (‘Internationai

Law in the Past Third of a Century', 158-1 Recueil des Cours, (General
Course in Public Inlernational Law, The Hague, 1978).'

71.  Viewad in this light, the rule of judicial finality is no different trom the
local remedies rule. its Purpose is to ensure that the State where the violation

occurred should have an opportunity to redress it by its own means, within the
framework of its own domestic legal system.

72, Just as it was said that the function of the Iocal remedies ruls was to
establish whether the point had been reached at which the home State may
raise the issue on the international level (Q. Schwarzenberger, /nternationa
Law, 804, (1957)), now it is the function of the rule to establish that State
responsibility for a breach of an intemational obligation may be invoked.

73.  We acoept that an important principle of imemational law should not be
heid to have been tacitly dispensed with by an intemational agreement, in the
absence of words making clear an intention to do so (Elettronica Sicula SpA
(Elsi) (United States v Italy) (1989) ICJ 15 at 42). Such an intenticn may,
however, be exhibited by express provisions which are at variance with the
continued operation of the relevant principle of intemational law.

' Cited in Azinian v Unted Maxican States Case No. ARB/(AFY97/2, 14 ICSID Review-FILJ at
287, .
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4. Having reached this paint in our consideration of the arguments, we
have concluded that this ground of cbjectlon should te dealt with at the
NRaring an the merits. yOur seasons for reaching this conclusion relate partly
10 the arguments based oq{ Afticle 1121(2)(5) and Chapter Eleven and partty
o other arguments advanced By the Claimants in resgonse to the
Respondent's objection. Wo have already mentiored the lack of specificity in
the Respondent's acknowledgment that the Article partially relaxes the local
remedies rule. Consideration might be given by the Respondent to the
possibliity of presenting an argument that Article 1121(2){b) does ng more
than eudail or restrict rights that a claimant would otherwise have but for the
existence of Article 1121{2)(b). The remarks of the intemational Court of
Justice In Headquarters Agreement (Advisory Opinion) ICJ Reports 12 at 29,
42-43, a docision not gited in argument, may have a bearing on the opaeration
of Article 1121(2)(b) and also on the Claimants’ submission that an agreement
to arbitrate dispences with any obligation to have recourse to municipal
couns. Another argument of the Claimants, nwuwly that the local remedies
rule has no application to denial of justice cases, is one that can conveniently
be dealt with at the hearing on the merits where the argument can be
considered in the context of the particular allegations by the Claimants of
denial of justico on which tindings can then be made. Similarly put over is
consideration of the Respondent’s submissions that the Loewen companies
falled to pursue various local remedies which, according the Respondent,
were open to them und wuuld, if Successful, have resuited in an effective
remedy under municipal law. The hearing of this ground of obiection should
therefore stand over to the hearing on the merits,

78.  This ground of objection was not strongly pressed. in this case much
turns on the circumstances in which the Mississippi proceedings came

10 be settied and that is a matter which Mmust be deait with at a hearing
on the merits.

‘4 B T A VT



TAN Y Loun ool

22

IX.  THE RESPONDENT'S FOURTH GROUND OF OBJECTION:
THAT THE MISRISSIPPI TRiAL CQUAT'S ALLCGED FAILURE TQ

PROTECT AGAtNSUMM&Eum_Aumm
iﬁfu&ﬁﬁﬂ&hpﬁs_mm_umuaﬂﬁm
SES QURING

76.  This ground of objection does not, in our view, go to compatence or
jurisdiction. If the Respondent's case on this point is made out, it could result
in a dismissal of the claim. It is an issue which appropriately and conveniently
should be heard and determined at a hearing on the merits.

wmwﬂ%uw
Wﬁ_ﬂmﬁm :
ENTEBPRISE AT ISSUE -
The objection on this ground, if upheld, would not be dispositive of the acoond
Claimant's entire claim which is partly based on Article 1118. Further, itis far-
trom clear that the objection goes to |urisdiction and, in any event, it is an
objection which can be dealt with at the hearing on the merits. For this reason

we do not consider it appropriate to decide this question on an objection 1o
competence and jurisdiction.

ORDERS

In the resuit we make the following orders:

1. Dismisa the Respondent's abjection to competenoe and juriediction so
far as It relates to the first ground of objection.

2.  Adjoum the further hearing of the Respondent's other grounds of
objection to competence and |urisdiction and join that further hearing to
the haaring on the merits. ’

3. The Respondent to file its counter-memorial on the merits within 60
days of the date of this Decision.

4, The Claimants to file their replies within 60 days of the tima limited for
the filing of the Respondent’s counter-memoriai on the merits.
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5. The Respondent ¥ file its rejoinder within 60 days of the time limited

for the filing of the Cigimants' replies.

6. Fix October 15, 2001 a3 ihe date of the hearing on the merits.

DATEDthe fifth dayof January 2004.

Sir Anthony Mason, Prasident

B A

L. Yves Fortier CC QC

(Mror ] 52k

Judge Abner<J. Mikva
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